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Remaining passive and silent is not neutrality - it is support for the status quo.
Royal Commission on Aboriginal Peoples (1996 )

If a political regime is not yet consolidated, it makes little sense to insist on
constitutional permanence. To the contrary, the constitutional opening may
well be contingent its transience.

Ruti G. Teitel (2000: 199)

Any process of democratization that does not make conscious attempts to ensure
the fair recognition and representation of diversity will quickly become (and
become perceived as) a form of domination by one group over others. To be
successful, therefore, the politics of reconciliation must itself be framed in light
of ideals of democratic inclusion for a plural society.

Bashir Bashir and Will Kymlicka (2008:5)

If genuine coexistence is to tale place, then the building of trust is indispensible.
If trust is absent, citizens will not be prepared to invest their energies in the
consolidation of democracy.

Alexander L. Boraine (2006: 22-23)
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Fiiag T#EAUESE' | (transitional justice) » EIE—HER EAET TR
Fi##EA] | (democratic transition ) 2% > 4Ifa[pE B " FESR1EZ | (historical
justice) HYRRE - #aJEEER - IMEEFREAAHERE > e HE - BE
A~ BIRFFRE - BR RN R - BOVHEEE AT TR
AARF (injustice) > BFEBEUAZAC ~ KB HE ~ HFEAR - DLESUER
& MR FEE BB S PRER RS AR 2 - B A WA IE R B AR Fr i Al
AR - B o] e B AIDEBHAYAR K -

HMELSs - TEEBH B ARRE P EENEE o WHABEPREZ=R
5 ma T B | (state-making) ~ T B &R | (state- building) -

U ER A TE AT o B Elster (2004) « Offe (1996) « LI Teitel (2000) » 572

fEIE§E (2010) HyHI R -

2 EHETESE (2001 - 2009 - 2011a) -
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PAR TR (nation-building) - ELESII S » #LE L &K LIVER
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Fi IR (statutory limitations ) 5 » SHRINE AT M - e
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( constitutional remedies ) -

HiE$% (1999 ~ 2012a)
RBEIESE (2000 ~ 2003 ~ 2013) -
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ERETER > TEC - REHERZEBEEGIE - SERE
PR ~ BB IERAEIR - thgt/E sk - A RE LA — IRl ARY FR A2 g B R 1E 5% -
MHEZT o FARME BB EE TSR ARA R RAT > A
WA R IAREZ T E - SOR A ECRIEIE AR IR, - FAE
G1E 2005 A TIRERBEEAE,, o MR R RREEAS M R BETE
AR IR A RIEEIER -

RN REERAS

Jerl > KOEBEGHRIES T709 SEREESC, (2013) - #oE FEim S
&P, o oCES - FAlRhZ 2P IER - N SIEHBUTFHERTR -
RE TABERWEBAERA, - BENGERITA g " Oiiss, -
WIRBEEANGES LF L HFEYSERIE R - I > SalESSREEE A —% -
T BUR AT AR BEEDAE PRV AR - FETBUR KRBT - BEBNR EH
X% % fE o

DA R B ) B TEAARR ARECRIEIERAD - ARREARER
EEREAY B ST (protection from retroactive law ) - FRRIEFE - thEL
it WRARNITRA  WAEBELAEERENE » SN EZES] -
EIRFRRFEIEF AR K E a0y " AMEE S 5 (Declaration of the Rights of
Man and of the Citizen, 1789) & J\f§&°

FEkEH » FEEE L, (Constitution of the United States, 1789, 1.9.3)
WAL T g4 L &Mz g 2% @2 | (NoBill of
Attainder or ex post facto Law shall be passed.) - 54} > T/\ERELBUAREF]
B[ N&Y 5 (International Covenant on Civil and Political Rights, 1966, 15.2)

FFEEH E Popple (1989) -

JR X JE ¢ “The Law must prescribe only the punishments that are strictly and evidently
necessary; and no one may be punished except by virtue of a Law drawn up and promulgated
before the offense is committed, and legally applied.” °
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FWhPH AL - B - oA 2R R EHY (prospective ) » tELZE
LR % 5 AHEHAZEE XA (retributive) FEET - EE(E ¥R EE
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"feEANBIGE ) (crimes against humanity ) #E5F - BEIREIERTFTAE -
bt WE—EHERAVARRE - 498 0 REOTHVABEE - 49RER S
175 NEZHE - JEERLEIE LR ST - °

BE L TEAERNHERE  REEARFEA AN EERARE > gk
B 0 WERIBTTIES NEEAREA] » SRR sE IR H40 - RILIERFE L -
NEREE - BEREER - ZHBEEBAERIEEXAVESTRE > gk

! JR S © “Nothing in this article shall prejudice the trial and punishment of any person for

any act or omission which, at the time when it was committed, was criminal according to the

general principles of law recognized by the community of nations.” °

59—l 0 B i B+ B0 Shaw v. Director of Public Prosecutions ¥
(1961) = FH » Bfir Shaw AR T —A/NMIEF - AR R AL HE » R 5 4
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Hk - o NEEEE - 2EBEERE Z A% T F A8 WK EZL
HEpMEA(E ?

a7 IRIBEEER (constitutionalism) HYKEH » FEANHEZ A T
ORI AN R THERT - VRGBT TREST o TIAER R ERE
R T BREANREF] - B0 EUT LU AR R ST H AR T R 0 T
MR ETENE - B3 BUT A ZEFMFTAE (right-bearer) © (K[ -
SHZ AR RBEREA RERST TS, - RIPAR TR
AyETE ?
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O ® S Fallon 81 Meltzer (1991) -
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EER > BUTEMMROE - st 2 " JBEBOR o BIEROE AT LU
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BRI -

BNFEROENIIRE - TEAMEEEE - FRNVELEREEERE
F o EREMENEEOEFEZEEZE > 0T T AR R
(effective ) RUB - EBFFL 5z = EBEAE Marbury v. Madison (1803 ) |
Bl NLEERARNENERES > SUEZINLAFHERCR - P22
BITHTHIERH ; 28I > BT R REA EEH E o BEEE RO EH -
¥ RO EFIRENE T REEZEER LEBUNE T (EIN MR
B2 At EFETERANERIERZT » B2 RE =5 rEER
K > AOTYHPE 7T ERERFT AT RE RV HE ~ BB TABIFIERIE B R B IR /D
B A EERECRBUMHYAEIEIRE - E5R %A " 7 0HY ;. (adequate)
RS > DATR S R E - A o] DA R A o s N RAVRER] > 1%
HHIZEEE - EHEE - SRBUAKE R0 4

Hige - EEIF R AR Griffith v. Kentucky (1986) ZE&i > W14
EE L ERRMEEENER » B THS WEESEERINIIAE  FER
FBEFAAVEAREE  WEE R A AR - BUFHBARILA RAVER] T
BEaARE SAERFIINEL  BLFERZ LRI FROK B E & TEte HE ?
HA)EEER - MEARFTON TRVEEE VAP R - B2 KER L - EE DU
1THIE » BRIERN G RIERY/ NMER - 5546 EEAE Wood v. Strickland (1975 )
FIBI R EARZ RGN - BIFEUNE BERIT A Z B ESCH R
(official immunity) - 7R > HEMEHMAE S SNWE HEETEER
LEHHNBLEREREF - B2 EEERIEE » I - S UEAEHE
PE o EAER - BILTBUN BB HEIRITHY TE I SR RG], AER 0 LA
ZREHETERENER » Al B HHEFRERNVERE ?
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B AR IRMIR L4 - BB - fEmREERAET > 7T T
FBRAE 2 AAEEER - UEAE AN RIEFINILY A EEREE - g
% TEZ R sRHI a0 - BEEA - e AT SEDEER William
Blackstone (1723-80) A4 = + " HEZEMEMN » —HEERET » SiAE
RO | (it is a general and indisputable rule that where there is a legal rights,
there is also a legal remedy, by suit or action at law, whenever that right is
invaded.) (Marbury v. Madison, 1803 ) -
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RARIIEA ? B40E0 - [LORES A gEPUEE B AT EENRE ©
Ko BENEOEEE | LM - EEERRS) > RARIEMETTEES ]
DAZ B ~ SRR AREAOSETEER > A E—(TETEIIERRE
HNEENRKEEAE > AN F RS > BEHIERTLUNLFE > 2L
ek " EEXIEF , (corrective justice) ? fxi% » MMV & A &K
EFRBUNRIM B A EIE ?

AN SEN 4 g

FHEE—EHERFENIEE S 2R ERZiEYE - 68
NBZRBIMRGEE I - RY EFEAEHCEFETRRE - #ig - Bk
SHEAAMRY - 88 ARG EMERMERTHEEAE - 88 A
BB A B REBUS TR R A A B 2 R BT B
B8 - B 1990 FR 212 > EBRR T e EHERTE S 2 msuE -
DUk #84 H % > BUREZ M AUSH0 a0V IEE M 28 > IR R IV E RS

CHREERE ) SR G NS ESHINL - NI - WL EE R E R L
ZHY > —HBRARILELEE o

BN BN RIGRFEBE R R ERAE ~ DURIGREE 77 BB BUE L [F Y
LY o PR T HE R REREAVAE - KRB GRS R 23
BEAMRTESHNLE - HEZT > BERAHNR BN RS
HERIESR - il 2 B EREBER 2,300 HERFAE » 280 » KM
PRTH—HRERENELEE BB —(EAREHLE

(settlers” society ) - ZRJH KA REUEME RN EEH K - BIR M (state
sovereignty ) HYEU{S (acquisition ) EEE LM (extinguishment ) JF{F R
#EFHE (indigenous sovereignty ) AYELRE | -

i EEnkE > R EABRE AL - UEBRT L3

{t (indigenization'’) RiTEE % @ A& WG BT EERELREN—EH -
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KlE NFRSE DR - BEEETRTEEEY T AL TfF (PHZE®E > 1981 1 13
PR - 1987 1 159-76) 5 AHEZ T » BB LREEBNEAHTOLH T
Ritg EAR T +EYE > MEERERDSE LZARE (FRHEE -
1987 : 160-61) ° FA b - Rl 678 By BN AV & 8 2 3 (frontier) -
wEABE " LA (creole) BFMNREUREA 1L (naturalization) KFE
EURERETS » HEE G R RIE IR - S5—FEfEA > AEDL TRMmS
(mestizo ) *LGHEITHFHIEEM" + Kl > AFTE L EHERSE
AR E RIE i -

—  BENEABRERERK"

[l EABOM B 22 & FAEEM ~ DURAEHEYE T IEER » B 7A £ 2t DIGE
T BRI T REUGA T2 FEEEVAARPEE T L2 (terra
nullius ) HYEEF » TR 0] DUKIE Sl ~ B0 LB 38 09 77 R LS £ 1

(Reynolds, 1996; Pocock, 2005) ([& 3) - Lenzerini (2006: 167 ) #8490
KREBTEEGRFERENHE M - @AM E A THFE, Z k-
Macklem (2001) 3% - BEAART AR » SERFE LAV EMER EL A A
BOREBEMPAR - SAMEA—ERE - B FEAFRERER
UL MBS WRLESR - WIRR R SRR A BRI T AE T S R 1
33 R R TR A RE T A o B -

BN FS e = ABERY 1992 FAF M THFEEZEE 5% 5 H (Mabo vs.
Queensland (2)) HF] - FEFHI » FEE ~ IUZEK ~ DL 478 T 5 2R A [ 5 4
BV HIEAR AT B R AR IR E MR - Br 7 IEZUER - BB E ST
% EE - BURREY - HEZ T - IR SEAIA I SR R
NARFEE TR > iR 2 AR A RERIER -

OHBR TR (creole) s PR TIRIMGE | (mestizo) HIEH 0 RIEIEHE (1998) -
2 EEE R (2012b) -



EHHAERTBHGRL 41

EEE:S

R

N\t

(AR

3 MR EEEUSAIOIN

£ 2000 FHEGRBEZ AT FERKBSERKSHSEAES] TRERE
%ﬁﬁ%ﬁé@%ﬁé%ﬁﬁq ' BESRIARE S —RRLIRE] T BAAERE L Ui
it (E§% » 2005: 151)

ch O

(

- SRS RAREZ p R

SRR R RE S E > RN EES LIVTA dedeT (P

RAE > RORAELRBREAARNENL L Rd Rav B a R f

PRI ANBERHIHINBHMEMR LA ERE] T 2R

Pl eio LA B e RaaEamlp i, -

EiF UERRESEEEANBUKREE (1999/9/10) ° 55k > FRERR
FERBFERE , @it A TRERBHA BN E A T  JEREE
ERIGRIBUR 2 R B 7 TR0 ) S (M IE$% - 2005: 8) - & BELRAT
& BUKRX#EE TEERKEGEBUTH IS LR G B R E o
(2002/10/19) - HERE " KRB HRERKBZ AL, « (81 JF
EREE A TN E AT HE (F Ry -

PR7K (TR EiR - KB EARKNGENELZET  BghE —EFR
FRIBENHER - Fit - TEFRREREZ B GRSt T —(E " AR E
RIGBORGIERES/NE ) - R THEAMRARS R EREE > 85 TH



42 (EBEEMESFF) F 1045 %2 (2014/F F5%)

FERENEATHERME ) (BEAREREECRHERE)/NH > 2005) -
INBTEFRE R TEBMEREREEE,, » EHRAXFE TER
R RS AT WEHE AR, (I > 2005 162) ;
Al NERERS TIRAERBEEZEEREE ) HIEFIERE - DURIEELE
Ik A EARE (JEIESE > 2008 © 85) - &2k > HFABR KR BUN R R A

AR I EEVNERR o B ERVEESRE AL o B RERIEIIRE
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A TRERELE ) FFR -
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Challenges to Transitional Justice in Taiwan

Cheng-Feng Shih
Professor, Department of Indigenous Development and Social Work
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Abstract

We start with the exploration of the meanings, mechanisms, and
functions. Efforts are then made to understand the perspectives of its
opponents. After examining probable obstacles in its pursuit, we will
look into the challenges Taiwan has met while endeavoring to implement
transitional justice so far, including the legacy of the February 28th
Uprising, the intertwined relations between distributional policy and

ethnic identity, and the iron cage of the Republic of China system.
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