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1763 /Y T EFE = 5 (Royal Proclamation of 1763 ) T E[J 2201
AR ERMA LS - AL HRE " RiE ) (S BREAINEX
BUR BLF T BRRET EEAE T RR&U T VARSI (258 - 2008 1 37) - —JJ IS
Z 0 EH S WIS 25 7 FH R VT B3t e S0 R 1 R R AR B o Y A st
17 0 B FE R EE L F bt 2 i R — TR A RERR e A S AR
hfEwe - = (8 5= FH ES B I8 DAPE Kz Rupert 558 1 i DL Ay R sk (4 88 172 B 3
LRI A 2 B@ON AR R Y2 2 - FRT > BIERUNERE R
TEIE I E E A L TREREAEEI I H B E EHIRIE T 0 HEIRE
EARESETEZ - AR E S - BERE S EMNSEAEEREENT
SR L MRS T EBIRE R ) (Magna Carta) WIMEE - JRATHEEY
HURy EN 22 B0 AU MEFSA ZE (Indian Bill of Rights ) °

HE 1970 FAALLRE » 2 KR RIFESIEBUE AR B AG#8 f R
HaE - o EINE KRB 5 AR — I B RIGRE A EER R Bl & - B
HEE o (EBHEIRAeH 2 1973 & Calder v. Attorney General for British
Columbia » 115K i 572 e W 20 I A B - St RE AR B B A1) Pk 2 A RS R
BEREBRERZZ 8 FamtAESESCERBUT AR - WEAS
SRR

RRFERBEME AR ZEMHEENERDE > IEARFEFRER

R v. Sioui, (1990) 56 CCC (3d) 225 at 246, a unanimous Supreme Court of Canada
wrote that “the Indian nations were regarded in their relations with European nations which
occupied North America as independent nations’ and that Great Britain recognized that
‘nation-to-nation relations had to be conducted with the North America Indians.” °

2 HEEGEZER] » 352 7 Worcester v. Georgia, 31 U.S. (6 Pet.) 515 at 544 -

PR R Y S E S BB 0 552 R John Borrows ( 1997: 155-72) -
Calder LA § » ME KBS ERE I 1984 FEH Guerin v. The Queen, 2 S.C.R.
335 ZEFEHERF L RIE LR (Aboriginal title ) Z A IE & 1 (45 24E B EIH 22 8 1
HHESTERE L EREN SANRA - ARFEERE D AEEE T — 5
it » 352 F Kent McNeil (1997: 135-54) -
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R RN A BRI (% 2 FE SE B > 552 H Royal Commission on Aboriginal
Peoples (1996a) -



20 (AEBEBWHRZER) £78, F1H (2011/FFH)

Hi - BRNR G R EEONE R & Bl 2 AT - R R RIEE A E5E
HEE - BEER - B Ub ) DRARAGBE I E FFE - 5 (R
%A John Cabot 7> 1947 £ 3E A St. Lawrence 7] B B BOM A B J7 (£ RS —
RV PERE Ry Bl - 222 18 HaCi i ~ 19 HEACHIHA R o3 B - EIEFEEL » JR{E
ERIR BARIOMFE R E [H 4E 1 B S BT B8 T S RS R AE - B 2L BONTE
RE PR RIGH B M E BRI B R S R EEEEN
Bif% o SBE=(EREE S HGRE 19 HOEAE 1980 FRAVER BELIFH -
RBEEFRRFEREZEGRATIEL S EEERE e A R REH
JINEE AT R (4 9 SR IE R © o S (02 B 35 N R B R BB 7 R 2 ) A
HEENER - IEFREREE D MeES  SREONERE P EHR
JF AR RSB YA BROA R B 4 B B 4 A Gt ~ R85 -

HH81Em 1867 7 H 1 H - LB & " S @I 3E0% o( British North
America Act) » WHEEL Ry BINERE —HEE — 1867 FEL » MEKEK
7 #8H5% ( Confederation ) i 2y B Mk FO RS 1l N AY — (&l B & %83 - 1= KT 1867
FEEL B9 (24) RIBHEMZE R K ERK G » DUROERTEIE 2 (R
> BBENBIBET 2 T - FERTE 1876 £ - BHITBUNSEREE—F TEN
LB RE 5 (Indian Act) > BEGERFH #EDHZ EURAV A AL - HRIRVE
HU B B BB EI 2 5 R B B AR TERE L T KB AT -
B e B b - 20A T DUBEEE R A > 75 7 U REBUR > BUUR(E
RIFEFECGHBIVE - I BMARBHBUGRENEE [ > ZEHIE
TERENHE - HE—EA O R A R HAYSCHAAKCE - Y 2

¢ RBAFFERESSGNEERS S E & TEEE (L R H A AR
PR B R RE A O BUNBRIE B 5N A RS R RIE R R E R &
DUR R RIEEORET EHAT - stENmill > F2RERFRAERBEZEGNHERS
(Royal Commission on Aboriginal Peoples, 1996 ) - [E|FjEE °
JESCNZSATR ¢ 7.t is hereby declared that (notwithstanding anything in this Act) the
exclusive Legislative Authority of the Parliament of Canada extends to all Matters coming
within the Classes of Subjects next hereinafter enumerated; that is to say, ...24. Indians, and
Lands reserved for the Indians. |
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BONZ s st &4 - IR m 2 A R BARENSBHEF%HE
MAEWVENARE - {5 FRERBEE XA SUEIEHER R 905
B MUSEIT Ry o & H > AFEEA (Residential Schools) HYEIL > — JFH
ST T SR FT BR AR e DU R EHERYEFS - #5258 L BUR BV [
(BB ©

HE 20 42 1950 £ BUFEHYFEERBAYESRIIESERbREE
IR R KL B IR R RIGILEE - FEALBUORIEZR T » FERKE ++;§g
(‘band councils ) {EZAWFBFE T Z[RGEHIREST > 1E0r W S 81 E A e
FE Tt IR HAE » AE R F AR TRAE o FIBR R S B M Bﬁ%%jtﬁ
ZFEHE (Indian Affairs and Northern Development ) = 55— 51 » 1951 4 T E[J
W2 R E o BIEIE - FURIR (R R R B A BUF B R HT % - IR R
HEGHEHBELHE EHERE - 1969 F - BEFSEURF AR ENH 2 S RBUR 5 2
& BERH LR B R R AL YA 1L o TR R RIEE S
FERETEC - NI T BRBUFELFT © 2800 » BN 22 B0 R 58 51 S 4%
FEE NS A BURRSEATE A R EECR - M8 R (R HBONE R &1
PEfl LIZKRI £k BIGHIRES) - IEIEIF(E R B IBHY E5RAE 1970 FRLIKE]
EHRAIBE(E - TP — R R BN R B AR o AERESEAY b S (EE

REFEEMRBOR - R E R 2 LY E%&’L%Hﬁﬁil&ﬁﬁ?@ﬁ%%%& T%’?E
o R R RS L A B T R RS E/E S atim o H2
Royal Commission on Aboriginal Peoples (1996a) ~ 3 4 -
PR SNEK R  BE H  E R A R B B B A A (Canada, 1983:
39-40)
For thousands of years prior to European immigration, North America was
inhabited by many different self-governing Aboriginal peoples, speaking many
languages and having widely differing cultures and economies. The Royal
Proclamation of 1763, which formalized British colonial policy for North America,
recognized this situation....Under the Indian Act, traditional Indian governments
were replaced by band councils that functioned as agendas of the federal
government, exercising a limited range of delegated powers under federal
supervision. The Indian Act also failed to take into account the great diversity of
Indian peoples and cultures and treated all Indians in Canada as a homogeneous
group. These two features of the Indian Act prevail today.

B2
"
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B oy 17 7o A0 8 R (A U BEE DL - BB 1982 SR FVABIEZEAYIEM > 55 35
R IR A R R AR AR T SR IR R A R RV IE RV A » DA AT B A 1B
PERYFIR (Calder ~ Sparrow ) » JFE RRBINIE AR BURT EAAHE A —(E¥THY
FERARACTT - BE £ » Calder FHRREHIZ NSRBI (E RIER AV
P - HIRE RIS B IaHY E RIS [F] & & A AR ZE A Z HETL > %
T—IEH ST (Belanger & Newhouse, 2004: 142 ) - [E4) > Michael Asch
oy AN ZENG AR (BT 1969 A THYRIMEBUR - s HBUR[F 8 € JR 3
ERIRIEF (BRI IAERRF Z &7ARER] (Asch, 1982: 65) » JF{E RIEHEFIATE
AR E L BURATAS AT AJE S SRPE B Ay H R A i e SR ey
P - BT IS AER G - IRDIEE 1763 2R E SR (ERRE IS
KEIR EBURF BRI SR (5 -

BRE2 0 1982 EREENILEM ZEEE R ZR Y - AFRMRE
PREFE B S BURF AL ~ SIS R E 2 SR - £ 5 1983 4
AR A RS T ARE R > SRR BUN AR RS — IR E Ry I Rl A
P B — {IE J s BUR AL P - Sl 25 R o A R AR s 1 B R R B Ve Y (e
e i ERESE-SRFETEREL  URERKREGENNEE
& R HE A B AR e T AR DB R - M Z B g W E N
T

[t]he federal government establish a new relationship with Indian

First Nations and that an essential element of this relationship be

recognition of Indian self-government. ...

that the right of Indian peoples to self-government be explicitly stated

and entrenched in the Constitution of Canada. The surest way to

achieve permanent and fundamental change in the relationship

between Indian peoples and the federal government is by means of a

YO B SR I 2 R > 354 5 Jill Wherrett (1999) -
UORIEE UG TIBREH S, (Penner Report) » 45 B 45 LR (£ R EAME MR -
#52: H Belanger & Newhouse (2004: 152-5) -
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constitutional amendment. Indian First Nations would form a
distinct order of government in Canada, with their jurisdiction
defined. ...

virtually the entire range of law-making, policy, program delivery,
law enforcement and adjudication powers would be available to an

Indian First Nation government within its territory'”.

1996 £ 11 H 21 H » ERFREREZEGAMERI LFREHE
HEF - P 2 SN AMEHE R ERERBIAEAEE L - WRH—IHT
EAE AR R RIEEGEBUT (R g Ko i e = EBUN — B FEER
IGEEGTT#E - R H R R » SSRGS BU HEEhE A R B TR A A%
SHELA TR - S D

(—) En—HINERES @ HHERE SR A R AR S E
FELHIE AT

(=) AR RIRE AR B BUR e B A%

(=) FRRRENH 22 SRS 15 B P B o B E B IS

(M) 3L —TE Y N B BB — R R GE & - UL
R - (R g ERESHERH#E L T8

() WEFRFEERIERE AR - RILREERBEREZERE - IOV
$E—EWEE (House of First Peoples ) » DUE Bl & KB & >~ —& -

ORI RR oL S g

AR EE 0 1970 ERLKHFRERBA L - 2@
KRB RERERKREGHIZGER - JRH - RERBERE GREHE —IHE
ARIFER] > I H B8E 2FAEMNEARNEEREEGE EEMRE - BEAEE

sE52: H Canada (1983:39-40) - iE—FHY5 i 55 R Keith Penner (1988: 31-37) -
F2HEFRIFREZEEHE S (Royal Commission on Aboriginal Peoples, 1996b)
F245 Hitdo
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B DURCEBBIRCAR AT o Williamson JAEAE Campbell Z8H15E 5
R RGBS ST F R B AL - BIER S ILIHE /AR
BRGNP ELEGNEER - BERRERBZEGEHRE T Tk
— S HWREREE R BaENVENLE  SREBRREATOT

In our view, the inherent right of self-government is vested in the
entire people making up the Aboriginal nation and so is shared in an
organic fashion by the various overlapping groups that make up the
nation, from the local level upward. The inherent right does not
vest in local communities as such, considered apart from the nations
of which they are part. In effect, for an Aboriginal people to
exercise the inherent governmental powers at their disposal, they will
have to draw up a national constitution that establishes an overall
structure of government. In many cases this structure will include
not only national but also local institutions. ~Within such multi-level
structures, each level of government can be viewed as exercising its
own powers, powers that are appropriate to its particular sphere of

authority and that spring in each case from the people concerned "°.

B AXAAHE N R EREENERBR —HE L EVERE
& o HWIHBERBIGIVIZO - (hl TR EMAV I G EERTNK - H—
R RBRATEAS 2Bt > FFEZRPERERGM - EERIETE 5 (Y
B o H o RREUNEREHEE AR  FERKRFESAILEEE
JEEREE - = BREONEREH SR A - A RKRIEE R
HAIEEREE > WHHEL RHE EZ ARITHEEBAEE - HIU - FERE
BN RBER A A FEEERERFENRGER - 61T F > Al
HHEEEHFENILRRERBHE LS EEE - WHRIRERGESE
FEVERF 2 (Macklem, 2002: 4-7) - 55— IS Z » FUERKRE GHERY

#H2: /L Campbell v. British Columbia, [2000] 4 C.N.L.R. 1 (B.C.S.C.) [l -
[E&E 13 »
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HESS 2 > £ R v. Pamajewon —ZEH1 > Lamer KEEEH " Bk &
% 35 (1) BRAVEIGTE P BIG R F5R - % FROVAF S IRKALE HATHY
TR o S EME A o R E e H AR, o ) ZRAN > SRR SR
SERPHT 2 R Sy f] > (RRETLAE B AP EE R, v. Van der Peet ' — 2 © %
EEGE L E TR o R R IRRE A H (R F R BRI R S BB G A A Bk
Z—Hh > A EHAAE G ~ TR BUER - EEDEFARBAY N A B
AVEIZE - IS REBERDIMETLF(ERIG B G RERY AR — A ME (sui
generis) M&E » HE—HF 2 - IRRIELIHE A R (R LR R AR
FiEAZ ERENW - FERKEGEMIEREENFETEAREREE
18~ BB ES LR NS WRAERRE 2 WRKREAR 2 HSEBUT
JETERERE - BT EG T K E it 2 BEEEATE © Kent McNeil 45U » R
EIER £ sth HEAS B B VG M B (A P AT B 02 Y R 3 R R (B 4 SIS R R 2
A 7% & RBE 1 3 58 28 B IR (R R IR & A 2 2 4 ( MceNeil, 2001a:
95-101 ) »

TR RIBE NS K E R MFE 2 R E AR Gk o ILEBERE
ERAIIFAE - B RRERIEE G E R B AR T i iVERE - Al
SCEmAt R ARSGRRIIHIE Y RIFE AR E A ENEE  ARERFEAER
FZEEEMERE  CAEEEZ T e VEREBLH (Royal Commission
on Aboriginal Peoples, 1993; 1996: 202-13) - [£:4] » Patrick Macklem ( 2002:
47-75) IMERERIER BA 2 EEMAIR R - H3UEZ M (Cultural

FH2H R v. Pamajewon, [1996] 2 S.C.R. 821, at 832 [ -
FHE2FH R v. Van der Peet, [1996] 2 S.C.R. 507 | -
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2000) » 5—J5H * ASCERF FiHE Kent McNeil {& [ B £ RS P i s
ZAHG A ERT G 2 FHERERE (McNeil, 2001b: 116-22) » LK Patrick
Macklem 5838 5 (¥ R R B II 2 KB R EFEE 2 B IEER R % > 2%tk
AR L SRR 3% - DLy icIE 38 (distributive justice ) B T2 3w AEHE ( MeNeil,
2001: 16-23) - REEHE VS - BLUEREEREEGHEZEAEEE - i
R REE A Z BUEHEAE I E R EERH THIEE T -
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B RAXER ST R

1982 FEIZERBEBIEXE T IIASRERIRGRR - BABUEA S R i
e BIESE 35 (1) BRAUE T BAIIISERIFE A REMMPRERERET LL
ARNEE - | EEBLEZE > IEREGHEER "4k Bk ]
(ERA 8 > TS FRRKEE 2ROy T &% IR R R 4R - [ERREBNE
DRBRIRERFE - A1t - BEENE AR BUR BLR (E RIEHE Z B 288 -
ATEE - IIERAME R AR NG0B R (£ RIEAVRIE - IIE AR ERRH
THRE 2R BIPRAR S RS - RIRIRHYE - R AR EE
RETEEHEANE U ENER RS EGOEEFE Delgamuukw v,
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ke 1763 iy PEFESF ; PAREERKBEBANRE ) (1) RERE
(AR R R EAFTR  ETERGE RIS S EE R

TERI AR T AR BB R IIERFERKRIERZ 2 HH
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ELE B SRRV RS UL B E B B 2 BN R E R & Ak
AR E o HU BNBEERA T BER G B REREREASH
"B 5 (nation) MG FIERAVKR > WHLHUS EBHYBUS EREHAL -
Bt RIGIER R E LR T BJaBUTr R » (ERRERKEATUA—
{58 By H 2= H 32 H CIREF R SUEATE - SO B R E o T 1 (5 AT LLER
PR 00 3 e HH B S0P SRy B VB S - DA S R B A o 1 R 3 ey i FE A
GEUAHEN > MABHOALEER TR A SRR T - EN AR A
HE AL ATEEE RTINS - W RE B B G BRSO DU ET
Ehpr - CRREREEGREARERE-THBFEZRNARER - HFE
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RSB T ERER ERELECHEE - ARERGEHRERKENZ T
M EEEEEEIEEEREZTEAT R I L -

8 =5 = Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 ¥ « ¥[3hE T Let us
face it ,we are all here to stay. | ©

19 FLREFETREZEZHEHE (Royal Commission on Aboriginal Peoples, 1996b)
F245 Hitdo
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TR 457968 ~ 54.3% SRHTIZ A EME - {2 1993 FEHHEER T4
2 1 (Red Paper) FA TR{EREBEL44E 5 (Indian and Northern Affairs
Canada, n.d. )» MiAE 1995 FH HEBUF AR R A RESABABRES 5
S ) B VB RY RIS DL R AR = - 1 ] R idEsE BV RV IEE M © [F > 1990
FEHRINERFEREZE G 1996 FRAHE PR FHRAR
TR R R R BB R BUGRAL R I EE K U FE B R R R
I TR

MERBUFAEBCR £ R REREE AN ERER " #ERER
FHRESEERZ THER EHESE WHLE " withing FIRES - WAEEERATAT
1 S Bh R E R e AL BV BUG P B 5 1 s IR U7 2 E0K £
HLHAERNVEHE S > EREBUGHERN R Zr2ER - Frll > [RAERE
B ERBUFERR AT "B ARG 2R " EBEMETHER ) B
ELBE - WA DL T EBGE L KRR TR B o (HiE
REATLEAIP * MU ECASH BT AR B - DS S BUE R AR

FIHERL AT ISR H -

20 W, Calder v. Attorney General of B.C., [1973] 34 D.L.R. (3d) 145 (S.C.C.); Campbell v. B.C.,
(2000) 189 D.L.R. (4th) 333; Cook v. Sprigg, [1899] A.C. 572 (P.C.); Delgamuukw v. B.C.,
[1997] 3 S.C.R. 1010; Guerin et al v. The Queen, [1984] 2 S.C.R. 335; Hamlet of Baker
Lake v. Minister of Indian Affairs, [1980] 1 FC 518 (FCTD); Mitchell v. M.N.R., 2001 S.C.C.
33; R. v. Van der Peet, [1996] 2 S.C.R. 507; Simon v. The Queen, [1985] 2 S.C.R. 387; St.
Catherine’s Milling and Lumber Co. v. The Queen, (1887) 14 AC 46 -



MEAREREBAENEHEBERERE 29

e R AR R AR - R RRAY L et R AR e &
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B R B FAERIREY ~ ek ~ T E RSB AR AR - MAERE
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Abstract

Royal Proclamation of 1763 affirmed the legal status of
characteristics of indigenous nations, which formed the foundation for
implementing contemporary treaty-negotiation mechanism between the
Canadian government and Indigenous nations. Indigenous right to
self-government is build upon Canadian government's approach to
implementation of the inherent right and the principle of negotiation; and
that has developed into various approaches, taking into account differing
needs and circumstances, and to be flexible on the specific arrangements
which may be negotiated. But, the bottom line is indigenous right of
self-government will operate within the framework of the Canadian
Constitution.  Comparing with ROC’s Draft Bill for Indigenous
Self-government, indigenous right to self-governance and autonomous
power under the draft setting is strictly circumscribed and reserved for
central and/or local government authority. It is truly an imposed system
ultimately controlled by the executive departments. This premise is
completely contrary to the notion of self-government espoused in
international human rights laws and indigenous fundamental rights
embedded in the ROC Constitution.  This paper aimed at justification of
the regulatory framework and its contemporary development of Canadian

indigenous right to self-government.

Keywords: Indigenous Peoples, self-government, Royal Proclamation,

Constitution Act 1982, inherent sovereignty



