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A constitution is not the act of a government, but of a people constituting 

a government; and government without a constitution, is power without a 

right. 

Thomas Paine (1792) 

The people must be present and presupposed as political unity, if it is to 

be the subject of a constitution-making power. 

Carl Schmitt (2008: 112) 

On the surface it seemed reasonable: let the people decide.  It was in 

practice ridiculous because the people cannot decide until somebody 

decides who are the people. 

Ivor Jennings (1958) 

. . . ; there is nothing more futile than rebellion and liberation unless they 

are followed by the constitution of the newly won freedom. 

Hannah Arendt (1990: 142) 

. . . the narrative we tell ourselves about our Constitution’s roots is a 

deeply significant act of collective self-definition; its continual re-telling 

plays a critical role in the ongoing construction of national identity. . . . 

In part because Americans differ so radically in other respects, our 

constitutional narrative constitutes us a people. 

Bruce A. Ackerman (1991: 36) 

Almost by definition, the old regime is part of the problem that a 

constituent assembly is convened to solve.  There would be no need to 

have an assembly if the regime was not flawed.  But if it is flawed, why 

should the assembly respect its instructions? 

Jon Elster (1995: 375) 

A people has always the right to review, to reform, and to alter its 

constitution.  One generation cannot subject to its law the future 

generations. 

Declaration of the Rights of Man and Citizen (1793: Art. 28) 
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Behind every constitutional structure lies the possibility of revolutionary 

overthrow — peasants with pitchforks, so to speak.  The constituent 

power can exercise itself through the forms of law, but those forms 

cannot ultimately constraint the constituent power. 

Mark Tushnet (1984: 2006） 
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constitutional law Choudhry, 2008a; Hirschl, 2014; 
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貳、人民的制憲權 

Emmanuel Joseph Sieyès

1789: 11 constituent power5 of the people6

people demos

American 

nation 7

constitute

nation building
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肆、制憲的時機 
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17 cognitive model
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Juan Perón 1949 1853
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Teitel 2000 model Arato 2000 form
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ancien regime

constituted power30

13 31 1789 7

9 32 Tushnet 2013: 

1988-89

call itself into being

Sieyès 1963: 135  

Not only is the nation not to subject to a constitution, but it cannot be 

and it must not be; which is tantamount to saying that it is not. 

                                                        
30 pouvoir constitue

Sonenscher 2003: xxiv  
31  

Every State shall abide by the determination of the United States in Congress 

assembled, on all questions which by this confederation are submitted to them. 

And the Articles of this Confederation shall be inviolably observed by every State, 

and the Union shall be perpetual; nor shall any alteration at any time hereafter be 

made in any of them; unless such alteration be agreed to in a Congress of the 

United States, and be afterwards confirmed by the legislatures of every State. 
32  

The ratification of the conventions of nine states, shall be sufficient for the 

establishment of this Constitution between the states so ratifying the same. 
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35 Negretto
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柒、制憲的實質內容 
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Starting the process                

Road map                

Generating ideas                

Guiding principles                

Civic education                

Consultation on draft                

Other forms of consultation                

Making submissions                

Receiving and processing views                

Resources management                
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Brandt 2011: 33  
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Exploring Constitution-Making and 
Constitutional Change 

Cheng-Feng Shih 

Professor, Department of Indigenous Affairs and Development 
National Dong Hwa University Shoufeng, Hualien, TAIWAN 

Abstract 

We shall start with discussions of the constituent power of the people 

and constitution-making and their relations to nation-building, then explore 

why a state undertakes constitution-building, and examine its timing.  After 

looking into carious approaches of constitution-making, we will examine 

some issues to be decided, including mechanisms of launching 

constitution-making, entity, and public participation.  Meanwhile, we 

will also understand the substance of constitution-making, including 

constitutional endurance, eternity clauses, and constitutional systems.  

Finally, we will provide for a conceptual framework for understanding 

the causal links during constitutional changes. 

Keywords: constitution-making, constitutional reform, nation-building, 

constitutional change 
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